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KINGSLEY Lisa M * ODFW

From: J/K Myron <myrons@canby.com>
Sent: Sunday, January 9, 2022 8:03 AM
To: ODFW Commission
Subject: FW: 1.14.22 Commission Meeting Exhibit G Jump Creek Fish PassageExemption
Attachments: Silvey Ranch Consent Agreement.pdf

Categories: Fish

Sent from Mail for Windows 

From: J/K Myron 
Sent: Sunday, January 9, 2022 8:00 AM 
To: ODFWcommission@odfw.oregon.gov; Mary Wahl; Zarnowitz, Jill; Hatfield‐Hyde, Becky; marklabhart@gmail.com 
Subject: 1.14.22 Commission Meeting Exhibit G Jump Creek Fish PassageExemption 

Commissioners: 

I appreciate the opportunity to comment on this proposed exemption.  

Granting exemptions to the fish passage laws is a serious matter that should 
not be taken lightly. The passage exemption request from Silvies Valley Ranch 
(SVR) on Jump Creek is no exception. Oregon’s first requirement for fish 
passage can be found in the Territorial Constitution of 1849. 

These dams on Jump Creek were constructed many years ago by the owners of 
Silvies Valley Ranch without the required permits from the state of Oregon. 
Dozens of these rock dams were built on the ranch property before the 
Department of State Lands (DSL) realized what was happening and issued an 
order to the ranch owners to stop their construction activities. These illegal 
actions by the owners of the ranch finally resulted in the issuance of a Consent 
Agreement between DSL and SVR.  (See attd.) 

I believe that before the Fish & Wildlife Commission should issue this proposed 
exemption you should first determine whether SVR is in compliance with all of 
the provisions of the Consent Agreement. If SVR has not lived up to the terms of 
the agreement that they signed, providing them with an exemption from the fish 
passage laws for these structures would, in effect, be rewarding them for their 
illegal behavior. 

Jim Myron 



Canby, Oregon 
Retired hunter, angler and lobbyist. 
Sent from Mail for Windows 

 
 





















KINGSLEY Lisa M * ODFW

From: Brian Posewitz <brian@waterwatch.org>
Sent: Monday, January 10, 2022 11:21 AM
To: COMMISSION ODFW * ODFW
Subject: Comments on Commission Agenda Item G (Jump Creek Fish Passage Exemptions)
Attachments: 220110 WaterWatch Comments to FWC on Jump Creek Fish Passage Exemption.pdf

Categories: Fish

Greetings, 
 
Please see the attached comments on the above matter. Please make these comments available to the Commission 
before the meeting if possible. Thank you. 
 
Regards, 
 
Brian Posewitz 
Staff Attorney | WaterWatch of Oregon 
503.432.8249 (temporary remote office land line) 
213 SW Ash St, Suite 208 
Portland, OR 97204 
www.waterwatch.org 
 
The information contained in this email message may be privileged, confidential and protected from disclosure. If you are 
not the intended recipient, any dissemination, distribution or copying is strictly prohibited. If you think that you have 
received this email message in error, please notify the sender by reply email and delete the message and any 
attachments. 
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Oregon Fish and Wildlife Commission 

4034 Fairview Industrial Drive SE 

Salem, OR 97302 

 

Re: Fish Passage Exemptions on Jump Creek 

 

Chair Wahl and Members of the Commission: 

 

 WaterWatch of Oregon is a nonprofit river conservation organization dedicated to 

protecting and restoring natural flows in Oregon’s rivers and streams. WaterWatch also works to 

protect and restore the free-flowing character of Oregon’s rivers and streams and has led several 

successful efforts to remove high-profile fish passage barriers, including Savage Rapids Dam, 

Gold Hill Dam, and Gold Ray Dam. 

 

Regarding the above matter, we do not believe the information before the Commission 

justifies exempting the 10 “artificial beaver dams” on Jump Creek from Oregon’s fish passage 

laws. 

 

According to the Department’s “benefits analysis,” Jump Creek has been degraded by 

human activities, but:  

 

Under historic conditions, this tributary would have functioned as spawning and 

rearing habitat for redband trout and other fish species native to the Silvies 

watershed. 

 

(Benefits Analysis, p. 5.) 

 

 The Department nevertheless concludes there would be “no appreciable benefit” to 

requiring 10 dams on the stream to provide fish passage. We disagree, at least based on the 

information provided online for this agenda item. The benefit would be to preserve fish passage 

where it previously existed on a stream that could, and should, be restored to have native 

migratory fish in it again. The proposed exemptions would instead further foreclose that 

possibility. 

 



                 

               

 
 

Oregon law requires fish passage at “artificial obstructions” in streams “inhabited, or 

historically inhabited, by native migratory fish.” ORS 509.585(2) (emphasis added).1 The 

inclusion of “historically inhabited” shows an intent to incrementally restore access for fish even 

where it has been lost, and to not further impair passage on historic fish streams that could be 

restored to have fish again. In other words, the language suggests that incremental progress 

toward restoration, and preservation of passage where it exists on historic fish streams, can be an 

“appreciable benefit” to native migratory fish even if the stream in question is not presently 

inhabited by native migratory fish. 

 

 The Department’s conclusion that fish passage at the 10 dams would provide no 

appreciable benefit seems to be based primarily on other dams downstream that do not 

have fish passage and therefore prevent native migratory fish from the Silvies River from 

getting to the sites in question. However, the record of water rights on Jump Creek does 

not show any rights to store water downstream from the site in question, which suggests 

the dams may be illegal. (See: https://apps.wrd.state.or.us/apps/wr/wrinfo/ and search for 

rights on Jump Creek, tributary to Silvies River in the Malheur Lake Basin.) Thus, an 

enforcement call to the Oregon Water Resources Department could result either in the 

dams being removed or being required to get water storage permits. If the dams get 

permits, the permits would require fish passage.2 

 

We made these points to the Fish Passage Task Force, but the Department’s 

district biologist said it wouldn’t matter if the downstream dams weren’t there because all 

of Jump Creek is diverted into an irrigation canal before it reaches the Silvies River. 

However, the only water rights downstream of the site in question are water rights in the 

Silvies River decree for irrigation, and the decree limits such rights by amount and season 

and prohibits “waste” of water. (Silvies River Decree at 27-28 (decree available online at 

the links noted above).) Thus, it is not likely legal to divert all of Jump Creek all of the 

time. Indeed, the application for the exemptions claims only that water is diverted from 

Jump Creek “during the irrigation season” (generally March-September under the 

decree). (Application, p. 3.)3 

 

The application for the exemptions claims Jump Creek would never reach the 

Silvies River anyway because there isn’t enough water. If true, that would tend to justify 

 
1 “Native migratory fish” include fish that migrate within a stream system as well as to 

the ocean and back. OAR 635-412-005(32). 

 
2 All “artificial obstructions” on stream inhabited or historically inhabited by native 

migratory fish are required to provide fish passage, but the Department’s enforcement authority 

is “triggered” only by certain events, including a “fundamental change in permit status.” ORS 

509.585(2), (4). The Oregon Water Resources Department also routinely requires fish passage as 

a condition of any permit for storing water behind an in-channel dam. 
 
3 We attempted to reach the area watermaster to confirm our information regarding water 

rights on the stream but did not hear back before these comments were submitted. 

https://apps.wrd.state.or.us/apps/wr/wrinfo/wr_query.aspx?SearchType=Stream&basin_nbr=12&stream_id=27983&tributary=True&start_priority=&end_priority=&use_category=&wr_type=&view_canceled_rights=False&upstream_index=9999.99&downstream_index=0.00
https://apps.wrd.state.or.us/apps/wr/wrinfo/


                 

               

 
 

the exemptions (ignoring the native speckled dace found in Jump Creek but not 

considered “migratory,” even though they are to some degree). However, that is not the 

conclusion of the Department’s benefits analysis, which, as noted above, says Jump 

Creek was once used by redband trout and other fish species from the Silvies River until 

it was degraded by human activities. 

 

If Jump Creek were reconnected to the Silvies River, and if the downstream dams 

were removed or provided fish passage, Jump Creek could provide habitat for native 

migratory fish at least part of the year. The information before the Commission does not 

adequately exclude that possibility. Thus, the information does not support a conclusion 

that fish passage at the 10 “artificial beaver dams” would provide no “appreciable 

benefit” to native migratory fish. 

 

In granting exemptions, the Department (and the Fish Passage Task Force) take 

comfort in knowing that exemptions are reviewed every seven years and can be revoked 

if conditions change. That is a good thing, but in this case it also means the exemptions 

would give the landowner, who we understand to own all of the land downstream to the 

Silvies River, an incentive to prevent restoration because restoration that returned fish to 

Jump Creek could result in revocation of the exemptions. Moreover, the additional 10 

dams without fish passage could later be used to justify exemptions at other dams on the 

same stream. 

 

For the above reasons, the exemption requests should be denied.4 At a minimum, 

the Commission should require further information in writing from the Department on: 

(a) the legality of the downstream dams; (b) the legality of diverting all water from Jump 

Creek downstream from the artificial beaver dams; and (c) whether, if all illegal use were 

discontinued, Jump Creek could be reconnected to the Silvies River and repopulated with 

native migratory fish. 

 

Thank you for considering our comments. 

 

   Sincerely, 

 

   Brian Posewitz 
 

   Brian Posewitz 

   Staff Attorney 

 
4 If the exemptions were denied, the applicant would be required to either provide fish passage at 

the dams or seek fish passage “waivers,” which are different from exemptions because they 

require mitigation that provides a “net benefit” to native migratory fish. ORS 509.585(7). 




